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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RI CHVOND, OCTOBER 2, 2001
COWONVEALTH OF VIRG NI A, ex rel .

NORTHERN VI RG NI A ELECTRI C COOPERATI VE,
Petiti oner,

V. CASE NO. PUE010512

VI RA NI A ELECTRI C AND POAER COVPANY
d/b/a DOM NI ON VI RG NI A PONER,
SM THSONI AN | NSTI TUTI ON, AND U. S.
GENERAL SERVI CES ADM NI STRATI ON,
Respondent s.

For a Petition for Declaratory Judgnent
and Motion for Injunction

PRELI M NARY CRDER

On Septenber 17, 2001, Northern Virginia Electric
Cooperative ("NOVEC' or "the Cooperative") filed a Petition with
the State Corporation Conm ssion ("Conmm ssion"), requesting the
Comm ssion to declare that the proposed sale of electric energy
by Virginia Electric and Power Conpany, d/b/a Dom nion Virginia

Power ("Virginia Power," "Domnion," or "the Conpany") to the
Smithsonian Institution ("Smthsonian") or, alternatively, to
the U. S. CGeneral Services Administration ("GSA"), for

consunption at a facility to be constructed on a parcel of real
estate located in Fairfax County, Virginia, is within service

territory allotted to NOVEC and viol ates NOVEC s property rights

under the certificate of public convenience and necessity


http://www.state.va.us/scc/contact.htm#General

granted to the Cooperative by the Comr ssion under the Uility
Facilities Act, Chapter 10.1 (8 56-265.1, et seq.) of the Code
of Virginia. NOVEC has al so requested the Conm ssion to enjoin
Virginia Power tenporarily and permanently from selling and
delivery directly or indirectly any power to the Sm thsonian or
GSA at the site.

I n support of its Petition, anong other things, NOVEC
contends that it holds Certificate of Public Conveni ence and
Necessity No. E-51 which, it maintains, authorizes it to provide
electric service and facilities on the areas descri bed
pictorially on the map. The Cooperative alleges that the
"footprint™ for the Smthsonian facility is virtually entirely
within NOVEC s certificated service territory, based on Fairfax
County's map, showing siting and permtting of the Sm thsonian
facility. NOVEC asserts that its certificates of public
conveni ence and necessity are inportant property rights entitled
to the protection of the courts, the Conm ssion, and the

| egislature. The Cooperative cites Town of Cul peper v. Virginia

El ectric and Power Co., 215 Va. 189, 193-194 (1974), as well as

Prince George Electric Cooperative, For declaratory judgnent and

Petition of RGC (USA) Mnerals, Inc. and RGC (USA) M nerals,

I nc., For declaratory judgnment, Case No. PUE960295, 1998 S.C. C

Ann. Rept. 344, 348; and Petition of Kentucky Utilities Conpany,

d/b/a A d Donm ni on Power Conpany, For injunctive relief and/or




decl aratory judgnent agai nst Powell Valley El ectric Cooperative,

Case No. PUE960303, 1999 S.C.C. Ann. Rept. 368, 375-376, in
support of this proposition.

NOVEC al | eges that it began working with the Sm t hsoni an on
or about August 6, 1996, to obtain specifications for the
proposed nmuseum facility and appropriate tinmelines for phases of
construction in order to provide a plan for furnishing electric
service to the Smthsonian. It maintains that during 1996, and
"periodically, when appropriate,” NOVEC i nformed the
Sm t hsoni an, through witten comrunications and tel ephone
conversations, that the bulk of the facility's usage of electric
power was in NOVEC s certificated territory and that the
Cooperative was the proper entity to provide electric service to
the Smthsonian. Septenber 17, 2001 Petition at 5-6.

NOVEC contends that, on or about January 25, 1999, it
| earned upon receiving a copy of a letter fromVirginia Power to
the Sm thsoni an, that Virginia Power had service facilities
available in the area of the proposed facility, and that two-
thirds of the site was in Virginia Power's service area.

However, according to the Cooperative, this information did not
take into account that the bulk of load and the majority of the
footprint of the facility was situated in NOVEC s certificated

territory.



NOVEC further alleges that on Novenber 22, 2000, it,

t hrough A d Dom nion Electric Cooperative ("ODEC'), sent a
Cooperative Delivery Point Request, dated Novenber 17, 2000, to
Virginia Power, requesting a response by Decenber 8, 2000. The
Cooperative notes that it was advised in a copy of a letter by
Virginia Power to the Smthsonian that Virginia Power intended
to provide electric service to the Smthsonian on or about
February 7, 2001. According to the Cooperative, this letter
indicated that Virginia Power had received a February 1, 2001,
request for electric service fromthe Snmthsonian.

NOVEC further contends that on or about April 6, 2001
Virginia Power denied ODEC s requested delivery point.
According to NOVEC, the reasons cited for the denial included
(a) the assertion that the Smithsonian had requested that
Virginia Power provide electric service and (b) the assertion
that the facility was largely in Virginia Power's territory.
Addi tional ly, Dom nion advi sed NOVEC, through ODEC, that service
arrangenents between Virginia Power and the Sm thsonian were
being finalized.

NOVEC nai ntai ns that Dom ni on does not hold a certificate
of public conveni ence and necessity to furnish public utility
services to the Sm thsoni an and that Dom nion's authorized
service area is nmerely adjacent to NOVEC s service territory.

NOVEC asserts that, based on correspondence received from



Domi ni on, dated February 7, 2001 and April 6, 2001, the
Sm thsonian entered into an agreenent wi th Dom ni on that
Virginia Power should provide the electric service to the
Sm t hsoni an, to the exclusion of NOVEC

The Cooperative seeks an injunction pendente lite to

mai ntain the status quo and respective positions of the parties
to this action until the Comm ssion considers the evidence and
rules on the propriety of a permanent injunction. Additionally,
t he Cooperative requests the Comm ssion to enter an O der
declaring that: (i) Virginia Power has violated the Utility
Facilities Act; (ii) the Sm thsonian and/or GSA project is
within NOVEC s certificated territory; (iii) NOVEC is the proper
provi der of electric service to the Smthsonian and/ or GSA and
grant NOVEC the ability to provide electric service at the
facility site; (iv) Virginia Power may not unreasonably deny a
delivery point to ODEC on behalf of NOVEC and that Doni nion's
deni al of the delivery point is not in the best interest of
Virginia ratepayers and is not |lawful; (v) the Comm ssion

decl are that any transactions or contracts between Virginia
Power and the Sm thsoni an and/ or GSA are unlawful under the
Uility Facilities Act and, therefore, unenforceable or void;
and (vi) any provision of service by Dom nion in NOVEC s

certificated territory is unlawful and violates NOVEC s rights



granted by the Comrission in the certificate it granted to
NOVEC.

NOVEC has al so asked the Comm ssion to enter an O der
tenporarily and permanently enjoining Virginia Power from
delivering or selling any el ectrical power or providing any
service to the Smithsonian or GSA within NOVEC s certificated
territory. Further, the Cooperative requested that the
Comm ssion enter an Order declaring Virginia Power has
wrongfully and tortuously interfered with NOVEC s contractua
rights, prospective contractual rights, and potential economc
relationship with its custoners and declaring that Virginia
Power must pay the damages sustai ned by NOVEC because of the
Conmpany's unl awful actions. NOVEC served a copy of its Petition
and Mbtion on: Virginia Power's registered agent and two
directors; Kenneth Melson, United States Attorney; John
Ashcroft, United States Attorney Ceneral; the Adm nistrator of
the General Services Adm nistration, as well as the Secretary,
and the General Counsel for the Sm thsonian Institute.

NOW UPON CONSI DERATI ON of NOVEC s Petition and Mtion, the
Comm ssion is of the opinion and finds that this matter should
be docketed; that a Hearing Exam ner should be appointed to this
proceedi ng; that Virginia Power, the GSA, and the Sm thsoni an
shoul d be permtted to file an Answer to the Petition and a

pl eadi ng responsive to the Cooperative's Mtion for an



i njunction pendente lite; that inasnmuch as the gravamen of the

Cooperative's conplaint is with Virginia Power's alleged

provi sion of service to a custoner, the bul k of whose | oad NOVEC
contends is in its service territory, Virginia Power and NOVEC
should jointly file a stipulation of facts and i ssues upon which
they agree, together with a list of facts and issues upon which
t hey di sagree; and that an oral argunent on the Cooperative's

request for an injunction pendente |lite should be held. It is

our expectation that the Hearing Examner will issue a pronpt

ruling on the injunction pendente lite and schedul e such further

proceedi ngs as may be necessary with regard to this matter.

Further, we will permt our Staff to participate in this
proceeding to the sane extent permtted by 5 VAC 5-20-80 D of
the Conmi ssion's Rules of Practice and Procedure ("the Rul es").

Accordingly, IT IS ORDERED THAT:

(1) This matter is hereby docketed and assigned Case No.
PUE010512.

(2) As provided by § 12.1-31 of the Code of Virginia and
Rule 7:1, 5 VAC 5-20-120, a Hearing Exam ner is appointed to
conduct further proceedings on behalf of the Conm ssion and to
file a final report with a transcript of this proceeding.

(3) An oral argunent is hereby schedul ed before a Heari ng
Exam ner for October 25, 2001, at 10:00 a.m, in the

Comm ssion's second floor courtroom I|ocated in the Tyler



Bui | ding, 1300 East Main Street, Richnond, Virginia 23219, for
t he purpose of hearing argunent on NOVEC s request for an

i njunction pendente lite.

(4) On or before Cctober 12, 2001, Virgi nia Power shal
file with the derk of the Comm ssion, Joel H Peck, derk,
State Corporation Comm ssion, c/o Docunment Control Center, P.QO
Box 2118, Richnond, Virginia 23218, an original and fifteen (15)
copies of its answer or other pleadings responsive to NOVEC s
Petition, together with an original and fifteen (15) copies of
its response to the Cooperative's Mdtion. Dom nion shall serve
t hese docunents on or before Cctober 12, 2001, on all parties of
record to this proceeding and shall hand-deliver a copy of the
same to counsel for the Staff. Service upon NOVEC shall be
directed to JoAnne L. Nolte, Esquire, PennStuart, P. O Box 617
Ri chnond, Virginia 23218-0617. Service upon the counsel for the
Commi ssion Staff shall be directed to Sherry H Bridewell,
Seni or Counsel, and Wayne Smith, Senior Counsel, Ofice of
Ceneral Counsel, State Corporation Conm ssion, Tyler Building,
Tenth Floor, 1300 East Main Street, R chnond, Virginia 23219.

(5) On or before COctober 12, 2001, the GSA and/or
Smithsonian may file with the Cerk of the Conm ssion at the
address noted above an original and fifteen (15) copies of their
answer or other pleading responsive to NOVEC s Petition

together with an original and fifteen (15) copies of any



responses to the Cooperative's Mdtion for an injunction pendente
lite. The GSA and Smithsonian shall serve these docunents on or
before Cctober 12, 2001, on all parties of record, and counsel
for the Cooperative, and shall arrange for overnight delivery of
t he answer and response upon counsel for the Conm ssion Staff at
the address set forth in Ordering Paragraph (4) above.

(6) On or before October 16, 2001, NOVEC and Virginia
Power shall file with the derk of the Comm ssion a joint
stipulation of the facts and i ssues upon which they both agree,
and shall in the sane docunent also identify the facts and
i ssues upon which they do not agree. On or before October 16,
2001, NOVEC and Dom nion shall serve a copy of the foregoing
docunment upon the Staff and all parties of record.

(7) NOVEC and Virginia Power shall respond to witten
interrogatories within three (3) business days after the receipt
of the same. Except as so nodified, discovery shall be in
accordance with Part VI of the Rules.

AN ATTESTED COPY hereof shall be sent by the Cerk of the
Comm ssion by CERTIFIED MAIL, RETURN RECEI PT REQUESTED, to:
JoAnne L. Nolte, Esquire, PennStuart, P. O Box 617, Ri chnond,
Virginia 23218-0617; Comonweal th Legal Services Corporation,
Regi stered Agent for Virginia Electric and Power Conpany, d/b/a
Domi nion Virginia Power, 4701 Cox Road, Suite 301, den Allen,

Virginia 23060; Keith E. Kaier, D rector, Domnion Virginia



Power, 701 East Cary Street, Richnond, Virginia 23219; E P
Wckham Jr., Director, Dominion Virginia Power, P. O Box
26666, Ri chnond, Virginia 23261; Kenneth Mel son, First Deputy,
Eastern District of Virginia, 2100 Jam eson Avenue, Al exandri a,
Virginia 22314; Paul J. McNulty, United States Attorney, Eastern
District of Virginia, 2100 Jam eson Avenue, Alexandria, Virginia
22314; John Ashcroft, United States Attorney General, U S.
Depart nent of Justice, 950 Pennsyl vania Avenue, N W,
Washi ngton, D.C. 20530-0001; Stephen A Perry, Adm nistrator,
General Services Adm nistration, 1800 F Street, N W,
Washi ngton, D.C. 20405; Lawence M Small, Secretary,
Sm thsoni an Institute, 1000 Jefferson Drive, S.W, Wshington,
D. C. 20560-0012; General Counsel, Smthsonian Institute, 1000
Jefferson Drive, S.W, Suite 302, Washington, D.C. 20560-0012.
AN ATTESTED COPY of this Order shall also be sent by the
Clerk of the Comm ssion to: Kodwo Ghartey-Tagoe, Esquire,
McGui reWwbods, One Janes Center, 901 East Cary Street, R chnond,
Virginia 23219; Panel a Wal ker, Deputy General Counsel, Virginia
El ectric and Power Conmpany, P. O Box 26532, Ri chnond, Virginia
23621; John F. Dudl ey, Senior Assistant Attorney General and
Chi ef, Division of Consunmer Counsel, Ofice of the Attorney
Ceneral, 900 East Main Street, Second Floor, R chnond, Virginia;
and the Comm ssion's Ofice of General Counsel and Division of

Ener gy Regul ati on.
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